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J U D G M E N T 

 1.   This appeal is directed against the Judgment and Order of 

conviction dated 30-01-2017 passed by Ld. Addl. Chief Judicial Magistrate, 

Sonitpur, Tezpur in C.R case No. 125/2011, U/s. 138 of Negotiable 

Instrument Act. By sentencing him with fine of Rs 3,00,000/- which include 

the cheque and a lump sum interest amount, i/s R.I for 5 (five) months.     

2. The factual matrix of the case according to FIR, in brief is that Sri 

Kamlesh Singh, who is the sole proprietor of M/S Sun International Bonded 

Warehouse, the complainant, which deals in IMFL (Indian made foreign 

liquor) as a wholesaler and sell the products to different retail wine shops. 

He was in good relationship with the accused, Sri Kano Mahanta, who is 

the proprietor of M/S K.K. Wine Shop. The accused had purchased IMFL 

(liquor) from the complainant, on different dates, on credit. As a result of 

the credit purchases, the outstanding balance as on 17.01.2011, stood at 

Rs. 8,03,529/- only. On 19.01.2011, the accused had paid Rs. 1,90,000/- to 

the complainant and also handed over a cheque for Rs. 2 lakhs drawn on 

SBI, Kaliabor branch, dated 17.01.2011, bearing No. 834439. When the 

complainant had presented the said cheque to his banker, Union Bank of 

India, Tezpur Branch, for collection of the amount of  the cheque, the said 

cheque was dishonored, as the funds in the account of the accused was 

not sufficient to honour it. After getting the intimation from the bank about 

the fact of dishonor on 09.03.2011, the complainant had sent a legal notice 

dated 17.03.2011 through his advocate Sri Sudesh Kumar Singh by 

registered post to the accused at his address bringing to his knowledge 

about the dishonor of the cheque with the reason. The notice was 

delivered to the accused on 24.03.2011. But inspite of the receipt of the 

notice, the accused had failed to clear the cheque amount till date. Hence, 

the complaint. 

3.   The complainant had filed the complaint petition in the Court on 

06.05.2011. After taking cognizance of the offence u/s 138 of N.I. Act the 

contents of the offence was read and explained to the accused person, to 

which he pleaded not guilty and claimed to be tried.  

4.   The complainant examined four witnesses including himself to 

substantiate their case. After completion of prosecution evidence, the 
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accused Sri Kano Mahanta was examined u/s.313 of Cr.P.C.  All the 

evidence and allegation appears against the accused person are put before 

him for his explanation where he denied the evidence and allegation. To 

buttress the defence, the accused examined one witness i.e. the accused 

himself as DW in support of their case.   

5.  After hearing argument put forwarded by the Ld. respective 

counsel of both the sides, Ld. Trial Court convicted the accused 

person/appellant u/s. 138 of N.I. Act and sentencing the accused/appellant 

to pay a fine of Rs. 3,00,000/- (Rupees Three Lakhs Only), which is 

inclusive of the cheque amount and a lump sum interest amount, i/d R.I. 

for 5 (five) months.  

6.  Being aggrieved by  aforesaid order  and Judgment, the appellant 

preferred this appeal on the following grounds including the other grounds: 

The Ld. Trial Court made grave error in law as well as in facts convicting 

the appellant/accused person;  

(i) The Ld. Trial Court arrived the findings which are not at all 

sufficient in law for convicting the appellant/accused;  

 
(ii) The Ld. Trial Court passed the conviction order against the 

appellant/accused is completely bad in law improper and that 

based on erroneous hypothesis;  

 
(iii) That the judgment of conviction passed by the ld trial court is 

completely on the basis of evidence-in-chief of the complainant 

and his other three witnesses, but the ld. trial court measurably 

failed to go through the cross examination portion of the 

complainant and his three witnesses;  

 
(iv) The Ld. Trial Court without considering the evidence of the 

defence witness, passed the judgment wrongly and biasly which is 

required to be set aside;  

 
(v)  The Ld. Trial Court convicted the accused/appellant without 

properly scrutinized the documents exhibited by the defence 

witness and therefore, the ld. trial court has left some important 
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points at the time of discussion in the judgment;  

 
(vi) The Ld. Trial Court made grave error in accepting the evidences of 

the supporting witnesses adduced on the basis of petition filed by, 

on behalf of the complainant who appeared in the ld trial court. 

Without showing the copy of the summons served upon them, or 

showing any authorization issued by the respective employers to 

prove that they are the proper persons summoned by the ld trial 

court;    

 
(vii) Although acknowledgement receipt was signed by someone as “R. 

Nath” but nowhere in the complaint petition was stated about the 

relationship of the said signatory “R. Nath” with the 

appellant/accused Sri Kano Mahanta, rather the complainant has 

stated in the complaint petition that the notice was received by 

the accused himself;  

 
(viii) In view of the aforesaid reasons, the prosecution case is highly 

defective and unsafe to convict the accused/appellant. Yet the 

impugned judgment was passed by the ld. trial court without 

analyzing and scrutinizing the patent defects available on the case 

record. Hence, judgment and order of conviction is liable to be set 

aside. 

7.   I have also heard argument put forwarded by Ld. Counsel of both 

sides.  

  DECISION AND REASONS AND REASONS FOR DECISION: 

8.   Learned Counsel for the appellant submitted that the Ld. Trial 

Court without considering the materials and evidence available on record, 

particularly without perusing the defence evidence and cross examination 

of the prosecution witnesses convicted the accused person/appellant biasly. 

Besides that the ld. trial court did not consider the documents adduced by 

the defence evidence. That apart, the ld trial court without issuing proper 

notice to the appellant/accused taking cognizance. Under such 
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circumstances, the judgment and order passed by the ld trial court required 

to be set aside.   

9.   To fortify the argument Ld. Counsel for the appellant submitted 

that – (i) 2006 Cr.L.J. Kant H.C. 3140, (ii) AIR 2008 (NOC) 427 Gauhati 

H.C. (iii) AIR 2008 (NOC) 1511 CHH. H.C., (iv) 2015(4) GKT 474, (v) 2013 

SAR (Criminal) SC 123, (vi) 2009(2) DCR Bom H.C. 66 and (vii) AIR 2006 

SC 3366.    

10.   On the other hand, Ld Counsel for the respondent submitted that 

the ld trial court has passed the judgment and order solely on the basis of 

evidence available on the record. In fact, the accused/appellant not only 

issued the aforesaid cheque in question intentionally, but the 

accused/appellant cheated the complainant/respondent. Therefore, 

conviction awarded by the Ld trial court required to the upheld. But the 

sentence accorded by the Ld. Trial Court, is required to be enhanced.  

11.   Keeping in mind the rival submissions advanced by learned 

counsel of both the parties, I am going to dispose of the case as follows. 

12.   In considering the argument advanced by the Ld. Counsel of both 

parties, I think the moot point is to be decided in this appeal is – “whether 

the learned trial court convicted the accused/appellant without properly 

perusal of the evidence and materials available on record?” Therefore, I 

think, first I recapitulate the evidence available on the record.  

13.   PW 1, Sri Kamlesh Singh stated that he is the sole proprietor of 

M/S Sun International Bonded Ware House and he deals in IMFL (Indian 

made foreign liquor) as a wholesaler and sell the products to different retail 

wine shops including the accused’s firm. The accused had approached him 

with a request to give IMFL (Indian made foreign liquor) on credit. The 

complainant agreed to give IMFL on credit from the month of February 

2010 with the accused had purchased the IMFL from him for the wine shop 

of the accused in regular course, which was maintained through computer 

system. The print out of the computerized invoices for the financial year 
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2010-2011 and onwards have been submitted with this complaint and he 

maintained ledger account for each of debtor recording each and every 

transaction. Thereby, till 17.01.2011 an outstanding balance was of Rs. 

8,03,529/-. The accused apprised that he had drawn a cheque for Rs. 2 

lakhs. He promised to come with balance in cash and with the said cheque 

in a day or two. The accused came on 19.01.2011 and paid a cash amount 

of Rs. 1,90,000/- and also handed over a cheque for Rs. 2 lakhs drawn on 

SBI, Kaliabor Branch dated 17.01.2011 bearing No. 834439. On receipt of 

the cash amount of Rs. 1,90,000/- the balance stood at 6,13,529/-. Then 

he presented the aforesaid cheque to his banker, namely, Union Bank of 

India, Tezpur Branch for collection of the cheque amount. The amount 

under the cheque could not be collected due to insufficient funds in the 

account of the accused. The banker of the accused sent a Memorandum 

dated 09.03.2011 to the banker of the complainant intimating that the 

reason for dishonor of the cheque as “Insufficient Funds”. Thereafter, he 

sent a legal notice dated 17.03.2011 through his advocate, by registered 

post to the accused on his address under clause (b) of the proviso to 

section 138 of N.I. Act, 1881 bringing to his knowledge the dishonor of the 

cheque due to insufficiency of fund. Then the complainant by the aforesaid 

notice requested the accused to make the payment within a period of 15 

days from the date of its receipt. Initially, neither the said registered notice 

nor the A/D card enclosed therewith was received back by his advocate. 

His advocate had also written a letter to the postal department on 

18.04.2011 enquiring about the status of the said registered post. The said 

notice sent to the accused was delivered on 24.03.2011 as is evident from 

the certificate issued by the postal department dated 21.04.2011. In the 

meanwhile, the acknowledgement card also returned back which also 

shows service of notice as is apparent from the signature upon the A/D. 

Despite the receipt of the said notice the accused has failed to clear the 

cheque amount till date. Accordingly, the cause of action for the purpose of 

filing the present complaint has arisen on 09.03.2011 when the 

complainant received the information with regard to the dishonor of the 

cheque and further on 17.03.2011 when the complainant sent a notice 

under clause (b) of the proviso to section 138 of N.I Act to the accused. 
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Accordingly, he has submitted all the relevant documents in respect of his 

complaint petition. Ext. 1 is the cheque bearing No. 834439 dated 

17.01.2011 issued by the accused/appellant Sri Kano Mahanta to drawn on 

the SBI, Kaliabor Branch. Ext. 1 (1) is the signature of the Sri Kano 

Mahanta.  Ext 2 is the returning memorandum. Ext 3 is the legal notice 

dated 17.03.2011 issued to the accused through his advocate and Ext 3 (1) 

is the signature of advocate. Ext 4 is the postal receipt “RLAD TEZPUR HPO 

B 7377” dated 17.03.2011. Ext 5 is the letter written to postal department 

by his advocate dated 18.04.2011 and Ext 5 (1) is his signature. Ext 6 is 

the reply from postal department dated 21.04.2011. Ext 7 is the 

acknowledgement card. Ext 8 is the ledger account maintain by them. Ext 9 

(1-21) are the invoices general account maintained in the regular course of 

their business.  

14.    Though, the complainant has been exposed to long cross 

examined by the defence except giving many suggestions the evidence as 

to the accused purchased the IMFL from the wholesale establishment of 

the complainant since 2010 and maintained the regular ledger has remain 

unchallenged. He admitted in his cross examination that he has issued 

money receipt while he has received the payment from the accused. He 

also admitted that Ext A is the money receipt issued by the accused on 

04.09.2010 and similarly, Ext A (1) is the signature of accountant. By Ext A 

(2) the accused deposited Rs. 1,00,000/- by issuing money receipt on 

06.09.2010. Similarly, by Ext A (3) is another money receipt issued by him 

after receiving Rs. 70,000/- on 10.12.2010. Ext A (4) is also another money 

receipt issuing to be received of Rs 30,000/- on 13.12.2010. Likewise, by 

the Ext A (5) is the money receipt shows that the accused has deposited Rs 

1,25,000/- on 29.12.2010. Ext B (1-10) is also the money receipts after 

making payment by the accused person on 19.01.2011. Though, he has 

been subjected to long cross examination his evidence as to during 

transaction till 17.01.2011, the complainant is to get amount of Rs 

6,13,529/- from the accused has remain unchallenged.  

15.    PW 2, Sri Pallabjyoti Borah @ Pahi Borah stated that he is working 

as accountant in the Sun International Bonded Warehouse owned by the 
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complainant. He stated that he has brought the ledger as he was 

summoned to produce the same. It shows that till 19.01.2011 the 

outstanding balance due from K. K. Wine Shop was Rs 6,13,529/-. He has 

also brought the money receipt of the financial year 2010-2011 i.e. April 

2010 to March 2011.  

16.   Though, he has been exposed to long cross examined except 

giving many suggestions his evidence as to the outstanding balance due to 

K. K. Wine Shop to the complainant till 19.01.2011 is Rs 6,13,529/- has 

remain unchallenged.  

17.    PW 3, Sri Deepujal Rajkhowa stated that according to summon 

issued to him he has brought 3 money receipts and submitted the same 

before the Court. In acknowledgement receipt of money from K. K. Wine 

Shop the said money receipts have been issued by Sun International 

Bonded Warehouse. Ext 13 (1) to Ext 13 (3) are the money receipt in 

original. He has also brought the original permit and exhibited the same as 

Ext 14 (1). With Ext 14 (1) there is miscellaneous form along with 

Annexure 1 which contained two pages i.e. Ext 14 (2) and Ext 14 (3) is one 

copy of treasury challan having deposit of Ad Valrum Excise duty. Ext 14 

(4) is one copy of payment of VAT to sales tax. Ext 14 (5) is the invoice. 

Ext 13 (1-3) was issued against the invoice of Ext 14 (5).  

18.   In his cross examination, he admitted that he is a Manager of K. K. 

Wine Shop and the licency is Binu Rajkhowa. The said wine shop was 

opened in 1998-99. The licency of K. K. Wine Shop has not issued any 

authorization to appear before the court on behalf of the shop.   

19.   Though, he has been subjected to long cross examined, the 

evidence as to he brought the money receipt i.e. Ext 13 (1-3) issued by the 

Sun International Bonded Warehouse has remain unchallenged.  

20.   PW 4, Sri Manoj Roy is a employee of ATDCE, GL, Resort Bar 

stated that he was directed to produced some documents in support of 

their bar. He has also produced the money receipt bearing No. 1005 dated 
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24.01.2011 of ATDCE, GL, Resort Bar before this court. In the said money 

receipt an amount of Rs 40,145/- is shown to have been received by Sun 

International Bonded Warehouse, Tezpur. Ext 15 is the said money receipt.  

21.   Though, he has been exposed to long cross examined, the 

evidence as to he admitted before the Court that on being received a 

summons to appear before this court and has also produced money receipt 

bearing No. 1005 dated 24.01.2011 worth of Rs 40,145 issued by Sun 

International Bonded Warehouse, vide Ext 15 has remain unchallenged.  

22.   While the accused was examined u/s 313 of Cr.PC, the accused 

pleads total denial by stating that he made regular payment and the 

cheque which was issued was given as a security in the said cheque, he 

only put his signature and the other contents date, amount all are filled up 

by other person. While he was asked to give defence evidence he adduced 

the same.  

23.   DW 1, Sri Kano Mahanta who is the accused/appellant and the 

owner of M/S K. K. Wine Shop admitted in his evidence that he has been 

purchasing IMFLfrom the complainant’s firm since 2010 to run his retail 

business. At the initial stage he was asked by the complainant to handed 

over a blank cheque. It was also stated that if he not issued the said 

cheque he will not sell IMFL to him and hence, he presented a blank 

cheque only by putting his signature and then he started to purchase the 

IMFL from the complainant’s wholesaler shop.  According to him there is no 

any outstanding balance as he made pay payment on each of the purchase 

of IMFL from the complainant’s firm. Accordingly, he produced the money 

receipts. Ext A (1-5), B (1-15), C (1-19) are the said money receipts worth 

of Rs 11,97,355/-. Similarly, he has also produced some invoices vide Ext 

“D” to Ext “Z”. It is also stated that in each of the invoices if the party did 

not make pay immediately then the said party has to bear 18% interest but 

in the complaint petition, the complainant nowhere stated that the party 

has paid 18% interest for late payment. During that transaction he is to get 

total amount of Rs 67,400/- as a rebate. If he deducted the said rebate 

upon his due then it shows Rs 1,975/- is paid exceed to the complainant. 
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Therefore he did not have any due to making payment to M/S Sun 

International Bonded Warehouse.  

24.   In his cross examination, he admitted that he has deals in wine 

business since 2001 as he posses licence since 2001. Their firm name is 

M/S K. K. Wine Shop. He stated that all the business accounts and 

transaction are made manually. The part time accountant Sri Mohan 

Baishya has done his account. He also admitted that all the cash book, 

ledger etc was kept under the control of said Sri Mohan Baishya. Even the 

matters relating to income tax also look after by him. Even after that their 

whole transaction is required to be audit by the by a registered charter 

account. In the financial year of 2009 to 2010 he made audit in several 

times of their accounts. He could not say who (by name) is auditing the 

said accounts in their name. Sri Rakesh Debnath has conducted audit of 

their firm.  

25.   Ext Z (A) is the cheque book with counter foil. He stated that 

when he has purchased the Bolero vehicle. Ext 16 is the counter foil, vide 

No. 834440 and 834450 of Mahindra. He has not brought the counter foil 

of Ext 16 and that was issued to Dharmeswar Mahanta. In long cross 

examination, it reveals that they have a due of money required to pay to 

the complainant.  

26.   Ld. Counsel for the appellant/accused submitted that they 

regularly audit the accounts of such business through the chartered 

accountant. Ld. Counsel further submitted that the Ld. trail court made 

grave error in holding that the service of notice u/s 138 of N.I. Act sent to 

the appellant as correct, although acknowledgement receipt was signed by 

someone as “R. Nath”, but nowhere in the complain petition was stated 

about the relationship of the said signatory “R. Nath” with the appellant/ 

accused. On the other hand, learned counsel for respondent submitted   

that the notice was received by the accused himself. According to the 

complain petition, the complainant sent a legal notice dated 17.03.2011, 

through his advocate by registered post to the Accused at his address 

under clause (b) of the proviso to section 138 of N.I. Act, 1881, bringing to 
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his knowledge the dishonor of the cheque due to insufficiency of fund. 

Then the complainant through the aforesaid notice requested the accused 

to make the payment within a period of 15 days from the date of its 

receipt. Initially, neither the said registered notice nor the A/D card 

enclosed therewith was received back by his advocate. Then the advocate 

of the complainant had also written a letter to the postal department on 

18.04.2011 enquiring about the status of the said registered post. 

Accordingly, the said notice sent to the accused was delivered on 

24.03.2011 as is evident from the certificate issued by the postal 

department dated 21.04.2011. In the meantime, the acknowledgement 

card also returned back which also shows service of notice as is apparent 

from the signature upon the A/D. Ext 3 is the copy of the said notice dated 

17.03.2011 sent to the accused/appellant in his address, C/o K.K wine 

shop, P.O: Amoni in the District of Nagaon. The postal receipt was attached 

with the aforesaid notice, which shows that the said notice was sent 

through registered post on 17.03.2011. Ext 5 is the registered issued by 

the complainant to the In-charge, Customer Care Centre, C/o the 

Superintendent of Post, Darrang Division, Tezpur enquiring about the 

delivery of the letter sent through registered post with A/D on 17.03.2011. 

Accordingly, the Postal Department replied to the Advocate of the 

complainant vide Ext 6, which shows that the aforesaid letter was delivered 

on 24.03.2011 upon the addressee. Again vide Ext 7 the acknowledgement 

card of the said registered letter was also returned. It is true that in the 

said Ext 7 the letter was shown to have received by one R. Nath. Now, the 

question comes whether the said notice was received by the accused or 

not. The aforesaid notice was sent by the complainant through the 

registered post on 17.03.2011 and the same was delivered to the 

addressee on 24.03.2017 as confirmed by postal department vide Ext 6. 

That has ably proved by the complainant. The address mentioned in the 

aforesaid letter is an address of accused/appellant Sri Kanu Mahanta of 

Amoni, Nagaon C/o K.K Wine Shop is a retail shop of the accused. It is 

already stated that in the said address of the accused, the notice was 

served. It must also be pointed out that as per section 27 of the General 

Clauses Act, 1897, where any Central Act or Regulation made after the 
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commencement of this Act authorizes or requires any document to be 

served by post, whether the expression or either of the expression “give’ or 

“send’’  or any other expression is used, then unless a different 

interpretation appears, the service shall be deemed to be effected by 

properly addressing, prepaying and posting by registered post, a letter 

containing the document and unless the contrary is proved, to have been 

effected at the time at which the letter would be delivered in the ordinary 

course of post. So, in view of the above referred authorities and the 

wordings contained in sec. 27 of the General Clauses Act, 1897 it cannot be 

contended, at this stage, that there is no receipt at all, because the 

deemed receipt also could be construed as a receipt as contemplated under 

section 138 of N.I. Act, 1881. Therefore, the aforesaid notice was found to 

have served at the accused’s address. There is no question to find out the 

relationship of the said R. Nath and the accused since the aforesaid 

registered letter issued to the proper address of the accused. On the 

question of notice, the Hon’ble Apex Court in the decision in “K. 

Bhaskaran vs Sankaran Vaidhyan Balon (1997) 7 Supreme Court 

case 510” , it was held as follows : ” 18. On the part of the payee he has 

to made demand by “ giving a notice” is writing. If that was the only 

requirement to complete the offense on the failure of the drawer to pay the 

cheque amount within a period of 15 days on the receipt of the said 

notice”. It is, therefore, cleared that “by giving a notice “ in the context  is 

not the same as received of notice giving is a process, which received  

accomplishment. It is for the payee to perform the formal process by 

sending the notice to the drawer at the correct address. 

27.   It is to be borne in mind that the requirement of giving notice is a 

clear departure from the role of criminal law, where there is no stipulation 

of giving a notice before filing a complaint. Any drawer who claims that he 

had not received the notice sent by post, can, within 15 days of receipt of 

summons from the court in respect of complaint u/s 138 of N.I. Act, make 

payment of the cheque amount and submit to the court that he had made 

payment within receipt of the summon (by receiving a copy of complaint 

with summon) and, therefore the complaint is liable to be rejected. A 
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person who does not pay within 15 days of receipt of summon from the 

date along with a copy of complaint u/s 138 of N.I. Act, cannot obviously 

contain that there was no proper service of notice as required u/s 138 of 

N.I. Act by ignoring statute presumption to the contrary u/s 27 of the 

General Clauses Act 1897 and u/s 114 of the Evidence Act. In an view, by 

other interpretation of the provision would defeat the very object of 

legislature. As observed in Bhaskaran case of the “giving notice” in the 

context of clause (b) of the proviso was the same on the “receipt of notice” 

a trickster cheque drawer to get the due to avoid receiving notice by 

adopting different a strategies and escape from legal consequences of 

Section 138 of N.I Act. 

28.   In the present case, the complainant successfully shown that the 

notice was served upon the accused in proper address on 24.03.2011. 

Therefore, there is no any question arise as to non receipt of the notice by 

the accused.  

29.  Next point is to be discussed in this appeal is that the Ld. counsel 

for the respondent submitted that the cheque in question was not issued 

by the respondent for payment due as alleged in the complaint. On the 

other hand, learned counsel for the appellant submitted that the 

accused/respondent issued that cheque to clear the due for taking IMFL on 

credit. Coming to the instant case, it appears that the facts of business 

transaction in between the parties since February, 2010 are admitted. 

Therefore, the possibility that accused might have taken IMFL on credit as 

standard practice cannot be ruled out. The other unrebutable evidence of 

PW 1 is that the cheque in question i.e. the Ext. 1 was issued towards the 

discharge of his part of payment of Rs. 2,00,000/- (Rupees two lacs), out 

of total debt of Rs. 6,13,529/-. In Ext. 10 on the carbon copy of the 

receipt, dated 17-01-2011, the fact of issuing cheque by the accused is 

reflected. Therefore, the presumption u/s 139 and 118 of the NI Act is ably 

applied.      

30.   The Hon’ble Supreme Court in Rangappa Vs. Sri Mohan 

{(2010) 11 SCC 441} observed that – “It is obligatory on the court 
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to raise the presumption (u/s 139) in every case where the factual 

basis for raising of the presumption has been established.” 

31.   According to the PW 1, the complainant who had started his 

business in the year 2009. The name of the shop of Sri Kanu Mahanta 

(Accused) is “K.K Wine Shop”. In the complaint petition the complainant 

has stated that the accused had started to buy liquor from his shop since 

Feb 2010. The accused used to buy liquor from his shop on credit and both 

of them had agreed to this mode. He has stated that he has not mentioned 

in his complaint petition about the quantity of goods bought from his shop, 

since 2010, but he has maintained the ledger. He has not mentioned in hi 

complaint petition how much payment the accused had made. The 

payment shown in Ext 9(1) to Ext 9(21) has been mentioned in the ledger. 

Ext 9(15) amount has not been mentioned in Ext 8. The amount which has 

been mentioned in Ext 9(16) has not been in Ext 8. There is no statement 

account of Ext 9 (17) in Ext. 8. Hence, Ext 8 is not correct. He stated that 

he had taken money receipt for the amount of money, which he had taken 

from the accused. The money receipts are printed and numbered. He also 

stated that he had kept the counter foil. The accused had made payment 

from 10.02.2010 till 26.08.2010. But on 26.08.2010, he had given them 

(accused) rebate under a scheme and that amount was the first payment 

from the side of kanu Mahanta. He also stated that he had not filed in the 

court, the file of the money receipt regarding the payment made by Kanu 

Mahanta to their (complainant’s) shop. He stated that at time, money 

receipt is given against the total amount at times it is given in fraction. In 

Ext A which is a money receipt given on 04.09.2010 by the accused and 

Ext A( 1) is the signature of the accountant with round seal. Ext A (2) is the 

another money receipt of the amount of Rs. 1,00,000/- deposited by the 

accused on 06.09.2010. Ext A(3) is the money receipt in respect of Rs. 

70,000/- deposited by the accused on 10.12.2010. Ext A(4) is the money 

receipt in respect of Rs. 30,000/- deposited by the accused on 13.12.2010. 

Ext A(5) is the money receipt in respect of Rs. 1,25,000/- deposited by the 

accused on 29.12.2010. He also stated that Ext B (1-10) are money 

receipts given by the accused on 19.01.2011. He further stated that Sri 
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Baban Biswas who is the manager of his firm and Ponky Borah who is the 

accountant.  

32.   It also appears from the record that Ext A is the money receipt 

given by the accused 04.09.2010 and Ext A (1) is the signature of the 

accountant with round seal. Ext A (2) is the another money receipt of the 

amount of Rs. 1,00,000/- deposited by the accused on 06.09.2010. Ext A 

(3) is the money receipt in respect of Rs. 70,000/- deposited by the 

accused on 10.12.2010. Ext B(1-10) are money receipts given by the 

accused on 19.01.2011.  

33.   A feeble attempt made by the respondent to rebut the 

presumption. The defence side has tried to rebut the presumption on two 

broad grounds (a) that the said cheque was given by the accused to the 

complainant as a blank cheque, signed by him only, as a means of security, 

so that he could purchase goods from the complainant. It is alleged by the 

defence that the amount, name, date were filled up by the complainant to 

lodge a false case against him  and (b) that the accused had made regular 

payment of his purchase to the complainant hence, the accused had no 

debt  or any liability to be discharged.  

34.   In order to show that the accused had made all the payment for 

his purchase to the complainant, the accused in his evidence stated that 

whatever quantity of IMFL materials was purchased by him he had made 

all the payments and he has received money receipts from the 

establishment of the complainant in the name of his establishment i.e. K.K. 

Wine Shop. To substantiate his claim he has exhibited 39 money receipts 

for a period of time in 2010 and in 2011 and has exhibited 23 numbers of 

invoices and transport passes. Apparently, it appears that through the 

money receipt, the accused has made some payments to the complainant 

for his purchasing IMFL. However, on careful examination of documents 

exhibited by the accused vis-a-vis  other exhibited, the reliability of the 

aforesaid documents exhibited by the accused become doubtful. The 

reasons for doubt are –   the front sizes of the name of the firm of the 

complainant shown in the receipts produced by the accused, differs from 
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the that shown on the receipts, exhibited by the complainant as Ext. 13, 

and which could be gathered from Ext. 10 and Ext. 11. If both sets of 

documents are analyzed closely, it appears that the money receipts relates 

to year 2010 and 2011. Hence, now the question arises why the business 

firm would print different money receipts in different time for the same 

year. General commercial practice is that money receipt books are printed 

in a bulk for a year or more, to ensure economies of the scale.  Secondly, 

out of the money receipts produced by the accused, receipt No. 1001, 

1003, 1004 and 1005 reveals that the receipt of Rs. 36,000/-, Rs. 40,000/-, 

Rs. 26,000/-, Rs. 32,000/- on 17-01-2011 but that has not tallied with the 

values shown in Ext. 8 ledger on 17-01-2011, against invoice Nos. 503, 

504, 505 and 506. Moreover PW 4, Sri Monoj Roy,  who is an employee of 

ATDC-GL Resort Bar, has stated in his evidence that money receipt bearing 

No. 1005, Ext. 15, dated 24-01-2011 was issued by Sun International 

Bonded Ware House for Rs. 40,145/- in the name of M/s ATDC-GL Resort 

bar that has not been unshaken even after duly cross-examined him by 

defence. Therefore it implied that Ext. 15, money receipt , bearing No. 

1005, be issued by Sun International Bonded Ware House to M/s ATDC-GL 

Resort on 24-01-2011, if the ware house had earlier issued money receipt 

bearing same number i.e. 1005 just 7 days before i.e.on 17-01-2011, or 

vice versa.  As raised by learned counsel for the appellant that complainant 

firm had given rebate to the accused but there is nothing in the documents 

produced by the accused showing such rebate. Whatever rebate had been 

given as shown in Ext. 8, relates to the transactions before 26-08-2010. 

35.   Another point raised by learned counsel for the respondent is that 

the money receipt had really issued by the complainant to the accused they 

could have proved the same by way of audit accounts as the aforesaid firm 

has to contract and audit through the Chartered Accountant which was 

admitted by defence witness. But here in the present case, the respondent 

has failed to show any such aduit report. In this connection, learned 

counsel for the appellant cited a case law viz., R. Mohan Vs. A.K. Vijaya 

Kumar  and A.K. Vijaya Kumar V. R. Mohan  reported in 2012 Crl.LJ. 

3953. In para 9 of the aforesaid Judgment, it is observed that -“9. 
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Moreover, if the case of the accused is that as of April, 2002, only an 

amount of Rs. 90,101/ was due from him to the complainant, in his reply 

dated 24-05-2002, he should have said so. This statement is conspicuously 

absent in the said reply. It is pertinent to note that in order to satisfy itself, 

the High Court, while hearing the revision, directed the complainant to 

produce his Income-tax Returns of the relevant period. The High Court 

wanted to see whether the instant loan transaction is reflected in the 

complainant’s Income Tax Returns. The complainant produced the Income-

tax Returns. The High Court found that in the Assessment Year 2002-2003 

and also for the subsequent assessment years, there is an entry of a sum 

of Rs. 5 lakhs as due from the accused to the complainant. The 

complainant could not have manufactured the Income Tax Returns. Thus, 

the promissory note (Ex- P1), the cheque (Ex-P 2), reply dated 24/05/2002 

sent by the accused to the complainant (Ex-P8) and the Income Tax 

returns to which a reference is made by the High Court lead us to concur 

with the High Court that the conviction and sentence awarded to the 

accused is perfectly justified and no interference is called for with the 

same.  

36.   In the present case as stated above, the appellant has  failed to 

produce their Audit report though defence evidence clearly stated that they 

have always audited their accounts through the Chartered Accountant. In 

view of the aforesaid reasons, the attempt made by accused/appellant that 

they have no any liability to pay the alleged due as stated by complainant 

in the petition is failed.    

37.  Another point raised by the Ld. Counsel for the appellant is that the 

Ld. Trial court made grave error in taking cognizance against the 

accused/appellant without examination of the complainant properly as per 

provision u/s 200 Cr.PC. On perusal of the Cr case no 125/11 it appears 

that vide order dated 23.05.2011 the Ld. Trial court on receiving the 

complaint petition asked the complainant to file  said statement u/s 200 

Cr.PC on affidavit. On the next date i.e 30.05.2011 the Ld. Trial Court 

passed order that “considering the fact that there is sufficient material 

against the accused. As such, take cognizance by issue process u/s 
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138/142 of N.I Act. It appears from the complaint petition that the 

complainant himself filed this complaint by an affidavit. So, Ld. Trail Court 

rightly taking cognizance without awaiting for separate affidavit since 

complainant itself filled by an affidavit. Therefore there is no any wrong on 

the part of the Ld. Trial court to take cognizance. 

38.   In view of the aforesaid reasons, I do not think any point to 

interfere upon the Judgment passed by learned trial court on 30-01-2017 in 

CR Case No. 125/2011. As such, the appeal stands dismissed.  

39.   The Judgment passed by learned trial court on 30-01-2017 in CR 

Case No. 125/2011 is hereby upheld.  

39.   The appellant is directed to make payment of fine through a bank 

draft within one month from today to the respondent  or deposit in the 

learned trial court i/d he is to suffer R.I. as awarded by learned trial court 

on 30-01-2017.  

40.   Send back the C.R. case record being CR No. 125/11 to the 

learned trial court along with a copy of this judgment immediately.     

 Given under my hand and seal of this Court on this the 17th day of 

August, 2017. 

                       
(A.K. Borah) 

                                  Sessions Judge 
                Sonitpur, Tezpur 

Dictated and corrected by me. 

 

  (A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 

Typed and transcribed by me. 

(R. Hazarika),Steno.   


